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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,   ) 
     ) NO. 43855 
 Plaintiff-Respondent, )  
     ) CANYON COUNTY NO. CR 2015-16815 
v.     ) 
     ) 
JACOB HICKEY,   ) APPELLANT'S BRIEF 
     ) 




STATEMENT OF THE CASE 
 
 
Nature of the Case 
 
Jacob Hickey appeals from the district court’s Judgment and Commitment and 
Order of Retained Jurisdiction.  Mr. Hickey was sentenced to a period of retained 
jurisdiction and a unified sentence of eight years, with two years fixed, following his 
guilty plea to injury to a child.  Mr. Hickey asserts that the district court abused its 
discretion in sentencing him to an excessive sentence without giving proper weight and 
consideration to the mitigating factors that exist in this case.  Furthermore, Mr. Hickey 




Statement of the Facts & Course of Proceedings 
On September 24, 2015, an Information was filed charging Mr. Hickey with lewd 
conduct with a minor.  (R., pp.22-23.)  The charges were the result of a report to police 
that Mr. Hickey had engaged in sexual activity with P.S., the daughter of the women he 
was staying with at that time.  (PSI, pp.3-7.)1   
The State filed an Amended Information charging Mr. Hickey with injury to a 
child.  (R., pp.29-30.)  Mr. Hickey entered a guilty plea to the amended charge.  
(R., pp.24-28; Tr., p.18, Ls.5-24.)  The case proceeded to sentencing.  The State 
recommended a unified sentence of ten years, with two years fixed.  (Tr., p.28, Ls.2-6.)  
Defense counsel requested that Mr. Hickey be placed on probation.  (Tr., p.32, Ls.13-
24.)  The district court imposed a unified sentence of eight years, with two years fixed, 
and retained jurisdiction.  (R., pp.58-60.)  Mr. Hickey filed a Notice of Appeal timely from 
the district court’s Judgment and Commitment and Order of Retained Jurisdiction.  
(R., pp.63-65.)  Shortly after, the district court relinquished jurisdiction.  (Augmentation2: 
Order Relinquishing Jurisdiction.)     
 
 
                                            
1 For ease of reference, the electronic file containing the Presentence Investigation 
Report and attachments will be cited as “PSI” and referenced pages will correspond 
with the electronic page numbers contained in this file. 
2 A Motion to Augment with the Order Relinquishing Jurisdiction and the addendum to 
the presentence investigation was filed contemporaneously with this Appellant’s Brief.   
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ISSUES 
1. Did the district court abuse its discretion when it imposed, upon Mr. Hickey, a 
unified sentence of eight years, with two years fixed, following his plea of guilty to 
injury to a child? 
 







The District Court Abused Its Discretion When It Imposed, Upon Mr. Hickey, A Unified 
Sentence Of Eight Years, With Two Years Fixed, Following His Plea Of Guilty To Injury 
To A Child 
 
Mr. Hickey asserts that, given any view of the facts, his unified sentence of eight 
years, with two years fixed, is excessive.  Where a defendant contends that the 
sentencing court imposed an excessively harsh sentence, the appellate court will 
conduct an independent review of the record giving consideration to the nature of the 
offense, the character of the offender, and the protection of the public interest.  See 
State v. Reinke, 103 Idaho 771 (Ct. App. 1982).   
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory 
limits, an appellant has the burden of showing a clear abuse of discretion on the part of 
the court imposing the sentence.’”  State v. Jackson, 130 Idaho 293, 294 (1997) 
(quoting State v. Cotton, 100 Idaho 573, 577 (1979)).  Mr. Hickey does not allege that 
his sentence exceeds the statutory maximum.   Accordingly, in order to show an abuse 
of discretion, Mr. Hickey must show that in light of the governing criteria, the sentence 
was excessive considering any view of the facts.  Id. (citing State v. Broadhead, 120 
Idaho 141, 145 (1991), overruled on other grounds by State v. Brown, 121 Idaho 385 
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(1992)).  The governing criteria or objectives of criminal punishment are:  (1) protection 
of society; (2) deterrence of the individual and the public generally; (3) the possibility of 
rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v. 
Wolfe, 99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136 
Idaho 138 (2001)). 
Mr. Hickey asserts that the district court failed to give proper weight and 
consideration to the mitigating factors that exist in his case. Specifically, he asserts that 
the district court failed to give proper consideration to his mental health concerns.  Idaho 
courts have previously recognized that Idaho Code § 19-2523 requires the trial court to 
consider a defendant’s mental illness as a sentencing factor.  Hollon v. State, 132 Idaho 
573, 581 (1999).   
Mr. Hickey suffers from mental health issues.  He reports that he has been 
diagnosed with autism, aspergers, ADHD, OCD, bipolar, and ADD.  (PSI, p.14.)  
Recently, he was diagnosed as suffering from Alcohol Dependence without 
Physiological Symptoms, Rule Out – Mood Disorder NOS, Rule Out – Anxiety  Disorder 
NOS, and Rule Out – Attention Deficit Hyperactivity Combined Type.  (PSI, p.17.)  His 
mental health evaluation noted a diagnoses of Asperger’s Disorder, Attention Deficit / 
Hyperactivity Disorder NOS (Rule Out), Mood Disorder NOS (Moderate), and Borderline 
Intellectual Functioning Rule Out.  (PSI, pp.17, 58.)  His Psychosexual Evaluation listed 
diagnosis of Other Specific Personality Disorder with Antisocial Traits; Attention 
Deficit/Hyperactivity Disorder, Combined Presentation; Moderate Adjustment Disorder 
with Mixed Anxiety and Depressed Mood; Mild Alcohol Use Disorder, Moderate; Autism 
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Spectrum Disorder, Mild (Provisional); and Rule Out: Bipolar Disorder.  (PSI, pp.99-
100.) 
Additionally, Mr. Hickey has expressed his remorse for committing the instant 
offense.  In State v. Alberts, 121 Idaho 204 (Ct. App. 1991), the Idaho Court of Appeals 
reduced the sentence imposed, “In light of Alberts’ expression of remorse for his 
conduct, his recognition of his problem, his willingness to accept treatment and other 
positive attributes of his character.”  Id. 121 Idaho at 209.  Mr. Hickey noted that he felt 
bad about committing the instant offense and that if he could, he would change what 
had occurred.  (PSI, p.8.) 
The Idaho Supreme Court has “recognized that the first offender should be 
accorded more lenient treatment than the habitual criminal.”  State v. Hoskins, 131 
Idaho 670, 673 (1998) (quoting State v. Owen, 73 Idaho 394, 402 (1953), overruled on 
other grounds by State v. Shepherd, 94 Idaho 227 (1971)); see also State v. Nice, 103 
Idaho 89, 91 (1982).  The defendant in Hoskins pled guilty to two counts of drawing a 
check without funds.  Hoskins, 131 Idaho at 673.  In Nice, the defendant pled guilty to 
the charge of lewd and lascivious conduct with a minor.  Nice, 103 Idaho at 90.  In both 
Hoskins and Nice, the court considered, among other important factors, that the 
defendants had no prior felony convictions.  Hoskins, 131 Idaho at 673; Nice, 103 Idaho 
at 90.   Although Mr. Hickey has a long history of misdemeanor offense, this case is his 
only felony conviction.  (PSI, pp.8-10.) 
Based upon the above mitigating factors, Mr. Hickey asserts that the district court 
abused its discretion by imposing an excessive sentence upon him.  He asserts that 
had the district court properly considered his mental health issues, friend and family 
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support, remorse, and status as a first time felony offender, it would have crafted a 
sentence less severe sentence.   
 
II. 
The District Court Abused Its Discretion When It Relinquished Jurisdiction Over 
Mr. Hickey 
 
Before the district court relinquishes jurisdiction over a defendant, it must 
evaluate whether probation would be appropriate under I.C. § 19-2521.  State v. 
Statton, 136 Idaho 135, 137 (2001).  The decision to place a defendant on probation, or 
instead, relinquish jurisdiction over the defendant is a matter within the sound discretion 
of the district court, and will not be overturned on appeal absent an abuse of discretion.  
State v. Hood, 102 Idaho 711, 712 (1981); State v. Lee, 117 Idaho 203, 205-206 
(Ct. App. 1990).  Mr. Hickey contends that the purpose of the retained jurisdiction 
program is to give a defendant the opportunity to work on rehabilitating themselves so 
that they can successfully complete a period of probation.  Necessarily, this means that 
when a defendant enters the retained jurisdiction program they will have problems that 
need to be worked on.  The reason that the program is up to a year long is to give the 
defendant the opportunity to identify their problems and begin to work on their 
rehabilitation.   
Mr. Hickey was relinquished approximately two months after the district court 
retained jurisdiction. (R., pp.58-60, Augmentation: Order Relinquishing Jurisdiction.)   
He acknowledges that he was involved in a verbal altercation.  (Augmentation: 
addendum to the presentence investigation, pp.1-3.)  However, he asserts that despite 
this behavior, he should have been provided additional time and opportunity to complete 
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his rider programming and that it was an abuse of discretion to relinquish him without 




Mr. Hickey respectfully requests that this Court reduce his sentence as it deems 
appropriate.  Alternatively, he requests that this Court vacate the district court’s order 
relinquishing jurisdiction and remand the case for further proceedings.   
 DATED this 21st day of April, 2016. 
 
      __________/s/_______________ 
      ELIZABETH ANN ALLRED 
      Deputy State Appellate Public Defender 
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